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Dispute
Resolution

Disclosure

Capital
Expenditure

+ The complainant must give the respondent
written notice of their dispute.

+ The parties try to resolve the dispute.
If the parties cannot resolve their dispute in
three weeks, they must mediate.

+ If they cannot decide on a mediator, the
mediation adviser will appoint one.

At least 14 days prior to the execution, renewal,
or extension of the franchise agreement or

the payment of a non-refundable sum, the
franchisor must give a prospective franchisee:

+ A copy of the code

+ A copy of the disclosure document

+ A copy of the franchise agreement, in the
form it is to be executed in.

Significant capital expenditure was could not be
required unless:
It was disclosed to the franchisee before
entering into, renewing, or extending the
scope of the franchise agreement.
If incurred by the majority of franchisees, it
is approved by a majority of the franchisees
incurring the expense.

Mediation is compulsory and must be
conducted in Australia.

The parties must try and resolve their dispute.
The parties are equally liable for the costs of
the mediator unless they agree otherwise.

Before providing these documents, the
information sheet must be provided to the
prospective franchisee.

It complies with legislative requirements.
The franchisee agrees.

If it was considered necessary by the
franchisor and justified with a written
statement about why it should not be
excluded.
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The complainant must give the respondent
written notice of their dispute.

The parties try to resolve the dispute.

If the parties cannot resolve their dispute in
three weeks, they must engage in the ADR
process (conciliation or mediation) unless
they have separately agreed in writing to
resolve disputes via arbitration.

If they cannot decide on a facilitator, the
Ombudsman will appoint one with 14 days

As before, and the franchisor must now
additionally provide:

A copy of the new key facts sheet (template
will be published on website).

If the franchisor or their associate proposes
to sub-lease premises to the franchisee,

a copy of the lease or, if unavailable, a
summary of the commercial terms of the
lease.

There is no longer an exception for capital
expenditure which the franchisor believes
is reasonably necessary and justifies with a
written statement.

+ The same process applies to disputes with

multiple franchisees.

+ The ADR process must be conducted in

Australia but may be conduced via virtual
attendance technology.

+ The parties must try and resolve their dispute.
+ The parties are equally liable for the costs of

the ADR process unless they agree otherwise.

The information statement must now be in the
form provided on the ACCC website.

Electronic disclosure is now explicitly permitted if
the franchisee requests electronic disclosure.
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Cooling Off

Marketing

Terms of
Agreement

Cooling-off period for franchisees of 7 days
from entering into franchise agreement.

A franchisor must maintain a separate bank
account for marketing and advertising fees
contributed by franchisees.

+ Any general waivers signed by franchisee

ineffective.

If the franchisee terminates during this period,
the franchisor must refund any payments
made by the franchisee, with a deduction for
reasonable expenses

Marketing and advertising fees may only

be used to meet expenses which have been
disclosed to the franchisees, are legitimate
marketing or advertising expenses, have been
agreed by a majority of franchisees or to pay
the reasonable costs of administering and
auditing the fund.
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Cooling-off period for franchisees of 14 days
from entering into franchise agreement

+ Additional cooling-off period applies where

the franchisor or their associate proposes to

lease or license premises to the franchisee.

In these circumstances, there is a 14-day

cooling-off period from:

- Receiving the first document setting
out the terms of the proposed lease or
occupancy right;

- Receiving any further documents setting
out the terms which are not substantially
identical to the terms of the first
document (provided the changes were not
requested by the franchisee); or

- Entering into the lease, if they were not
provided a document setting out the terms
of the proposed lease or occupancy right
which are substantially identical to the
actual agreement.

+ As before, but the Code expressly allows

the marketing fund to be administered by an
Associate of the Franchisor.

Franchisor is now forbidden from requiring
franchisee to sign a waiver, but the clause
rendering waivers invalid has been removed.

If the franchisee transfers/assigns their
interests under the franchise agreement,
the new franchisee has a 14-day cooling-off
period, starting on the earlier date of either
the commencement of franchise agreement
or when they take possession/control of the
business. The new franchisee has the option
to:

- Cease to be the franchisee;

- If the old franchisee can become the
franchisee for those purposes again—cause
the old franchisee to do so;

- If there was a transfer agreement in place
between the new and old franchisees-
terminate that agreement.

If the new franchisee does cease to be
franchisee during this period, the franchisor
must refund any payment made to the
franchisor by the new franchisee, with a
deduction for reasonable expenses
Franchisee may request to terminate the
franchise agreement at any time and the
franchisor must, in good faith, provide a
response within 28 days either:

- Consenting; or

- Providing written reasons for the refusal.

Unilateral retrospective variations by the
franchisor to the franchise agreement are now
expressly prohibited.
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Legal Costs

Leasing of
Premises

Franchise Code pre-July 2

Franchisors were permitted to on-charge their
legal fees for preparation, negotiation and
execution of the franchise agreement.

If the franchisor or their associate is going to
lease premises to franchisee, the franchisor/
associate must provide the franchisee a copy
of the lease or the agreement to lease and
the details of any associated financial benefit
the franchisor/associate will receive within
one month of the lease or agreement being
signed.

If the premises are occupied without a lease,
details of the occupation right must be
provided within one month of the occupation
agreement being signed or occupation
commencing.

+ The above are civil penalty provisions.

Franchisors must not require the franchisee or
their associate to pay legal costs except where
the franchise agreement provides:

+ A fixed sum for the costs; The specific sum of

the payment;

+ A statement that the payment is for the
franchisor’s costs of legal services relating
to preparing, negotiating or executing the
agreement; and

+ As before, but documents now need to be
provided within 14 days.

+ A statement that the sum does not to include

any amount for the franchisor’s costs of legal
services that will or may be provided, after the
franchise agreement is entered into, in relation
to preparing, negotiating or executing other
documents.

+ Additional cooling-off periods apply from the

date the franchisee receives the documents or
amended versions (as outlined above)

Restraint of trade clauses may be effective after
agreement ends if the franchise was in breach

Restraint of trade clause will only be effective if

Restraint of the breach was:

of the agreement or any related agreement + Significant.
rade f th lated Signifi
Immediately prior to the agreement ended.
. Cooperative are expressly excluded from the
Cooperatives Franchise Code.
+ Scope of definition of ‘motor vehicle + Additional factors added to good faith
i ealerships’ expanded. considerations relating to new vehicle
New Vehicle dealersh ded d [ hicl
Dealerships dealerships- whether the terms are fair and
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reasonable.
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